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1. INTRODUCTION 

Public Procurement is an important part of economic activity. Its procedures are carried out by a contracting 

entity that proceeds to choose a candidate and his proposal to materialize a contract or practice of administrative 

act, where this procedure is regulated by rules. These rules are organized in the Public Contracts Code, where it 

is possible to observe the guidelines for the correct implementation of the process (Silva, 2018). 

According to the Competition Authority, it represents 19.5% of total public expenditure and 10% of the 

Portuguese Gross Domestic Product. Public Procurement with its rules and methodologies promotes 

competition, promotes lower prices, quality improvement and greater innovation and variety of goods and 

services. At the same time it drives economic growth, improving factors such as productivity, efficiency and 

competitiveness. A poorly executed Public Procurement leads to the waste of public funds that could be 

channeled to other areas. According to studies by the European Commission, the use of the Public Tender 

procedure results in savings of 3.8% in the final value of the contract, which highlights the real importance it has. 

For all of that, it is perceived that it is of great importance that this procedure is used correctly, according to the 

established principles and rules, avoiding incurring in errors and non-conformities in the development of the 

process for the formation of contracts. 

This work intends to make an analysis of the types of errors and non-conformities that happen in Portugal, having 

as basis for that the judgments of the Court of Auditors in the years 2011-2018, where it is intended to 

understand the degree of incidence of the different types of errors, the possible causes and the best practices to 

adopt to prevent their occurrence. 

Initially, theoretical topics relevant to the subject under analysis are addressed, such as Public Procurement 

procedures, the Public Contracts Code and the Court of Auditors. In the second part of the dissertation, 

judgments will be analyzed, at a statistical level, and will be made a search for correlations between factors, 

realizing if there is interconnection between them. For this, a set of information was selected in each judgment, 

which will later be worked out at a statistical level and studied, seeking to obtain relevant conclusions from these. 
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2. STATE OF ART 

2.1 PUBLIC CONTACTING 

Construction Contract is, as stated in article 1207 of the Civil Code, the contract in which the execution of a work 

for a certain price is established between two parties. 

With regard to public works contracts, these are legislated by the Public Contracts Code and are, therefore, a 

specific feature of article 1207 mentioned above, as it has its specific rules and methodologies. 

However, to guarantee a legal procedure, it is not enough to comply with the law, but also comply with the 

principles that govern Public Procurement. "The Principles of public procurement conform to the concrete 

definition and implementation of public procurement procedures, as well as the performance of the public 

contractor in the legal relationship, constituting control standards for their legal correction" (Fernanda Neves, 

2011). These principles are, according to Oliveira (2008), some of a more general scope, such as those of 

Competition, Equality and Impartiality, but there are also more specific ones (prohibition of discrimination based 

on nationality, intangibility of the proposals). 

The proper development of the procurement process implies a good management of the respective contracting 

cycle. “Public procurement requires careful planning and specialized and qualified work in order to avoid problems 

of mismatch between the pre-defined object and its realization” (Silva, 2018). 

2.1.1 CONTRACT FORMATION PROCEDURES 

It all starts when the construction owner opens a Public Tender to select the most suitable competitor to satisfy 

what he wants. There are several procedures, which are described below. 

Public tender is a type of contracting that starts immediately with the submission of proposals, with no 

qualification phase for competitors. According to Pereira (2015), it is a procedure that, due to its characteristics 

and rules, allows compliance with the principles of transparency and competition. 

Urgent public tender is a modality, which works as a specific case within the Public Tender, where essentially 

what distinguishes it from the normal Public Tender is that in this case the deadline for submitting proposals is 

considerably reduced, in which, for the case of public works contracts, the article 158 of the Public Contracts 

Code tells us that a minimum period of 72 hours is stipulated for the formation of public works contracts, 

provided that it occurs on working days. In the case of contracts for the acquisition or allocation of furniture or 

the purchase of services, this period is only 24 hours.  

Limited tender by prior qualification is a procedure where any company can request participation and there is 

a prior phase in which the candidate's technical and financial capacity is assessed and it is based on this 

assessment that the selection of those that match what is intended is made, and then the proposals are 

submitted by them (Matos, 2012).  
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At a Negotiation procedure candidates first ask for admission to enter negotiations, and the selection criteria 

must be clarified in the announcement, since that, the entity that intends to award the service asks candidates 

to submit their proposals, which are then subject to negotiation until it is decided which one will be awarded 

(Ferreira, 2008). 

Competition dialogue procedure is indicated for when the contracting authority has already identified what it 

wants, but does not know how to proceed to achieve it. It is advisable for situations where the contract is 

particularly complex, making it impossible to adopt the Public Tender or Limited by Previous Qualification (Silva, 

2018). An example for which this method is very useful is in the field of high technology, as they know what they 

want, but are unaware of the technical solutions that allow them to satisfy it (Matos, 2012). 

Direct adjustment is a modality, quite different from those already mentioned, where the contracting entity 

directly invites an entity to submit a proposal. Due to the simplicity of this criterion, it is the most used in public 

works carried out in Portugal, especially in small ones (Pereira, 2015).  

Simplified direct adjustment is, according to article 128 of the Public Contracts Code, this is a procedure that 

dispenses with any procedural formalities, being consummated when the contracting entity approves the invoice 

or equivalent document presented by the entity that was invited, proof of the acquisition. The novelty in this 

modality is that in the revision of the Public Contracts Code operated by Decree-Law nº 111-B / 2017, of August 

31, it became possible to use this method when entering into public works contracts. 

Prior consultation is, according to Base Portal, a procedure where the entity that intends to hire invites three or 

more candidates, chosen by itself, to submit proposals, with the possibility of negotiating terms of the contract, 

as long as it is clearly stated in the invitation. 

Partnership for innovation it is intended for situations where the contractor intends to purchase a service, good 

or innovative public work with different characteristics from what already exists on the market, for later 

purchase, provided that the maximum prices stipulated are met. The goal is to find an entity to carry out the 

research and development work (Silva, 2018). 

2.1.2   PHASES OF THE PUBLIC PROCUREMENT PROCEDURE 

Presentation of proposals and selection of competitors - At this stage, it is intended to ensure that the rules 

defined in the tender process are followed in candidates selection (European Comission, 2015). 

Proposals evaluation - This is the stage that aims to determine the contest winner, taking into account the 

assertive application of the defined award criteria. 

In the planning stage, the contracting authority will have decided on the evaluation method to be used and this 

should be made clear in the competition announcement and respective documentation (European Comission, 

2015). Bid evaluation is performed using one of two criteria, the Lower Price or the Most Economically 

Advantageous Bid. 
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Clarifications - Carrying out a Public or Limited Tender, the contracting authority may ask candidates for 

clarification regarding points of the proposals made (European Comission, 2015). 

Decision of the evaluation committee - If the Management Committee has been created, the President of the 

Commission must present the results of the evaluation of the proposal to the Committee. The evaluation reports 

of the proposals must be clear and in detail to make it clear how the award was made (European Commission, 

2015). 

Adjudication - After the contracting authority has made the decision as to who will be awarded the contract, this 

information must be passed on to all tenderers. After performing the formal procedures, the contract is signed. 

2.2 PUBLIC CONTRACTS CODE 

The Public Contracts Code is based on two concepts, the public contract and the contracting authority. Was 

created in order to be applied in any contract whenever they are awarded by a contracting entity (Pinheiro, 

2011). 

Some updates were recently introduced in it, through law decree  N-º 111-B / 2017. This introduces the following 

European directives into Portuguese legislation (Base.Gov): 2014/23/EU - award of concession contracts ,  

2014/24 / EU - public procurement and 2014/55/EU - electronic billing in public contracts. Several changes have 

emerged that result from European directives. 

The Public Contracts Code is divided into five parts as described in table 1. 

Table 1 - Constitution of the Public Contracts Code. 

Partes do CCP  Descrição Artigos 

1st part - Scope of application 
Establishes the discipline applicable to public contracting 

and public procurement. 
 1.º a 
15.º 

 2nd part - Public contracting 
It encompasses the entire public contracting process from 

the launch of the tender process, and all the following steps 
up to the selection of the contractor. 

16.º a 
277.º 

3rd part - Substantive regime for administrative contracts 
This involves the execution and monitoring of the respective 

contracts. 
  278.º a 

454.º 

4th Part - Governance and sanctionary regime 

Chapter 1, governance defines those responsible for 
monitoring, auditing and supervising public contracts and 

the duty to collaborate with other authorities. Chapter 2 on 
the sanctioning regime presents sanctions applicable to 

different administrative offenses. 

454-A.º 
a 464.º 

5th Part - Final provisions 

Some points that have not yet been dealt with in the 
previous parts such as European threshold amounts, 

certificate database or arbitration. It is also where the 
attachments are located. 

 465.º a 
476.º 

 

2.3 COURT OF AUDITORS 

The function of the Court of Auditors, according to the Constitution of the Portuguese Republic, in article 214, is 

“to inspect the legality of public expenses and to judge the accounts that the law orders to be submitted”. 
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With regard to prior inspection, this is accomplished with the attribution or refusal of the prior visa, or through 

a declaration of conformity. 

The visa, and its granting or refusal, is a fundamental instrument of the functions and powers of the Court of 

Auditors. “It consists of examining the financial legality and budget appropriateness of acts that generate 

expenses or represent charges or financial responsibilities of the Public Administration” (Court of Auditors, 2017). 

Table 2 - Sections that make up the Court of Auditors and their description (Court of Auditors yearbook - 2017) 

Sections Function 

1st section 
• Competencies for prior inspection and concomitant acts and contracts. 

• Ability to apply fines and determine financial responsibility. 

2nd section 
• Successive and concurrent inspection of financial activity. 

• Eligibility for fines and relief of financial responsibility.  

3rd section • Judgment to determine financial responsibility and impose fines.  

 

3. METHODOLOGY 

An analysis was made of the judgments made available on the Court of Auditors website. All judgments dated in 

the years 2011-2018 were subject to analysis, with a “sorting” of these, making a selection those related to the 

subject under study (public works contracts). 

For this study, a set of information was selected, this selection criterion being common in all judgments. The 

selection of information focused on the essential points described in Table 2. 

Table 3 - Groups of information taken from each judgment studied. 

Group Description 

Construction owner 
In the judgments studied, five major groups of construction owners were identified: City Councils, hospital 
centers, universities, companies and Regional Governments. 

Contractor Company that applied for the work and was selected to carry it out. 

Base price 
Maximum price that the contracting entity is willing to pay for the performance of all the services that 

constitute its object (article nº 47, nº 1, of the Public Contracts Code). 

Contract value Amount that was stipulated to be paid for the execution of the work in question. 

Object of the contract 
What you want to build, execute on that specific endeavor. Example: Execution of works related to the 
construction of the school building called “Centro Escolar n.º 1 de Mangualde or Construction of the Centro 
Educativo de Prado”. 

Deadline Time for the execution of the contract. 

Number of competitors Number of entities that submitted a tender to carry out this contract. 

Criteria 
What kind of evaluation will be made to the bidders proposals. Example: a) Bid price - 80%; b) Technical 

Value of the Proposal - 20%. 

Type of procedure 
Five types of tender procedures were identified: “Public Tender”, “Urgent Public Tender”, “Direct 

Adjustment”, “Invitation Process” and “Limited pender by Prior Qualification”. 

Decision 
Verdict on the part of the Court of Auditors to the situation under analysis, being attributed “Visa Refusal” 

or “Visa granted”, and in appeal it can be “Maintained the visa refusal” or be the “Visa Granted”. 

Errors and non-conformities Verification of errors and non-conformities detected in each judgment. 

Methodology that should have been 
followed 

The way in which these errors and non-conformities should not have occurred. 

Group of errors and non-conformities 

Large groups of errors and non-conformities were established in order to be able to group the same types 
of errors together, they are: 
• Expenditure Financing;    • Procedures Processing; 
• Hiring Requirements;       • Contracts. 
• Procedures Choice;           
• Procedure Rules;         
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After this data collection, referred to in the previous table, a statistical study was carried out. For this, initially a 

study of basic information was made: Number of errors detected by each type of error, number of situations 

where each type of contracting procedure was used, types of owners and the number of times they were 

detected each, proposal evaluation criteria and decision on the visas studied, number of visas granted, refused 

and that the refusal was maintained. 

It becomes important after this introduction at the statistical level of the collected data, to cross different data, 

such as the relationship that exists between the type of hiring procedure used and the types of errors that are 

detected, and other intersections, which will be explained below. 

4. STATISTICAL ANALYSIS OF THE COLLECTION OF INFORMATION COLLECTED  

Among all the judgments analyzed referring to Portugal mainland, 77 were linked to public works contracts, 

which are the ones that interest us for this study. 

A set of statistical information of essential data, obtained from the analysis of the sample of judgments studied, 

is presented in the following table. 

Table 4 - Set of statistical information taken from the study of judgments (Types of Errors, Types of Procedure, Type of 

Contractor, decision on Visas and criteria for selecting Contractors) 

Procedures Choice Contracts Procedure Rules Hiring 

Requirements 

Procedures 

Processing 

Expenditure 

Financing 

46 3 20 10 3 13 

Public Tender Urgent Public Tender Direct Adjustment Invitation Process Competition limited by 

prior qualification 

28 32 12 4 1 

City Councils Hospital Centers Universities Companies 

67 6 1 3 

Granted Visa Refused Visa Visa Refusal Continued 

10 62 23 

Lower Price Most Advantageous Proposal 

40 15 

It was possible to verify that, in the overwhelming majority of public works contracts, a Public Tender is carried 

out, either normal or urgent, the second of which resulted in numerous non-conformities in procedures of this 

type, always for the same reason, a topic that will be discussed later. 

In the judgments analyzed (77), where a judgment is considered as the whole of the first instance and the appeal, 

if it has occurred, it is observed that the overwhelming majority have City Councils as owners (67). 
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In order to study the obtained data more deeply, several information were crossed among themselves, trying to 

find possible relations between them.  

As we can see at chart 1, with regard to City Councils, the most committed mistakes, were the errors in the 

“Procedures Choice” (39), and it is even in this type of construction owner where this error occurs most 

outstanding. This is mainly due to the issue of allowing very short deadlines for the submission of proposals by 

competitors in the Urgent Public Tender modality. It is not enough to follow the rules of using this modality. It is 

necessary to have a reason for using this modality and in addition, the allocation of 24 hour deadlines for the 

submission of proposals is manifestly insufficient, not defending the principles of public procurement. 

 

Chart 1 and 2 - Relationship between Construction Owner groups and Types of Error and relationship between Types of 

Hiring Procedure and Types of Error. 

Also with a relevant representativeness, are errors of “Procedure Rules” (19), and also in this case, it is in this 

type of construction owner where this error occurs most, and here the errors are more diverse, from references 

to marks in the map of quantities improperly, the explanation of the required technical qualifications or 

inadequate formulas in the evaluation model. “Expenditure Financing” errors (11) were essentially due to the 

fact that financing had to be secured, or proved that it had already been secured before moving on to the 

contract and execution of the same. With regard to the cases that had Hospital Centers as a contractor, eight 

errors were detected, and the highlight was the “Procedures Choice” errors (4), essentially because there was 

no publicity to contract, due to being used Invitation Processes. 

Now analyze what is seen in chart 2. Start by paying attention only to the judgments of contracts where the 

Public Tender was used. “Procedure Rules” (12) and the “Expenditure Financing” (9) were the main errors 

detected in this portion of judgments. From the analysis performed on these, it appears that it is very common 

to attempt to use mathematical formulas for calculating the score attributed to the candidates, which favor a 

collage of the proposals at a percentage of the base price (example: 85% of the base price, or 90%), and whoever 

does so will benefit in specific terms from this formula, whoever submits proposals below this threshold will have 

lower scores. This goes against the principle of always looking for the lowest price. On the other hand, the errors 

linked to the “Expenditure Financing” also have, in general, points in common. Failure to submit to the Court of 
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Auditors, proof of the approval of the application for Community funding or proof that the municipality has the 

capacity to cover expenses in case of non-approval of the same application, is the most common type of error. 

As for Urgent Public Tender situations, we can see that the overwhelming majority of mistakes made fall into the 

“Procedures Choice” group. This is due, as previously mentioned, to the allocation of very short deadlines for the 

submission of proposals. 

Now observing the crossing of data between Direct Adjustment and the errors observed, it appears that the 

“Procedures Choice” is the group of errors that stands out from the rest (10 cases out of 14 possible). It appears 

that in 5 of the 10 judgments where this type of error occurred, is referred to the modernization of the School 

Park, where they were using this type of procedure based on an exception in the law that had already been 

repealed. In two other cases, the reason evoked was that of an unpredictable event, what turned out not to be 

the case. 

 

Chart 3 - Relationship between Types of Evaluation Procedure and Types of Error. 

In order to observe the relationship that may exists between the type of proposal evaluation procedure used 

and the type of errors and non-conformities committed, a joint analysis was made and the results can be seen in 

chart 3. It should be noted that, with regard to errors of “Procedures Choice”, the type of procedure most used 

is the Lower Price. Note that a large part of the “Procedures Choice” errors occurred in 2011 (35 out of 38 cases), 

similarly to the number of cases where the Lower Price was used as a procedure for evaluating the proposals 

(only one case studied was not in year 2011). The types of errors where more cases are found where the 

Economically Most Advantageous Proposal was used are those of “Procedure Rules” and “Expenditure 

Financing”, the latter taking into account the comparison with the number of cases where the Lower Price was 

used. 

 

Chart 4 - Relationship between Types of Work Owner and Types of Contracting Procedure. 

An attempt was also made to cross data between the types of construction owner and the types of contracting 

procedure as shown in chart 4, where there is a visible dominance with regard to Public Tenders, when we are 

talking about situations where the developer is a City Council, whether in urgent or not, and it should be noted 
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that the totality of Public Tenders where the urgent mode was applied had a City Council as the construction 

owner. 

In terms of Hospital Centers, six judgments were studied, four of which using the Invitation Process and the 

remaining two using the Public Tender. In addition, the only cases of Invitation Process studied, had a Hospital 

Institution as the construction owner, and there was a tendency for them to use this method of contracting, 

where, given their nature and the financial dimension that these cases present , respecting the provisions of the 

Public Contracts Code, they did not have to conduct a Public Tender or Limited Tender by Previous Qualification. 

But also, in view of his nature and the type of contract and that same financial dimension, in order to comply 

with the fundamental principles of public contracting, was obliged to use a procedure that was based on 

publicizing his will to contract, which was not the case . In situations that had Companies as the construction 

owner , it was found that the wrong method was used, because in view of the nature of the contracts and the 

amounts involved, the Public Tender or Limited Tender by Previous Qualification should have been used. 

 

Chart 5 - Temporal evolution of errors made. 

In 2011, there was an enormous emphasis on the type of error “Procedures Choice” in relation to the others. In 

general, this was due to the fact that the Urgent Public Tender was being used incorrectly. From the year 2012 

onwards, the great reduction in judgments regarding public works contracts is already visible, which clearly finds 

an explanation in the serious crisis that affected the country in general, and the construction sector in particular. 

5. CONCLUSIONS 

The choice of the type of competitive procedure to be used for a given contract, taking into account the principles 

that govern public procurement, it is an essential factor for the correct development of the hiring process, 

because is there where a significant part of the errors and non-conformities subsequently detected by the Court 

of Auditors resides.  

It can be seen, from a general perspective, that as of 2012, the number of judgments on the Court of Auditors 

website, referring to Public Works Contracts, decreased sharply, which is probably due to the crisis felt in Portugal 

in all sectors, and also, very noticeably, in construction. 

Ensuring the approval of community funds as project finance, when applicable, and only after that, start the 

contracting procedure, is advisable. Numerous situations, where this did not occur, were detected by the Court 

of Auditors, which indicated this situation as condemnable to the various contracting entities concerned. 

44

1 0 0 0 0 1 0

9

0
4 5

0 1 1 0
6

0 0 1 1 0 0 2
6 3 2 1 0 0 0 12 0 0 0 0 0 1 01 1 0 0 0 0 0 1

0

50

2011 2012 2013 2014 2015 2016 2017 2018

Procedures Choice Procedure Rules
Hiring Requirements Expenditure Financing
Contracts Procedures Processing



 

10 

 

The City Councils, in the judgments analyzed, were the type of construction owner where the most improper use 

of the Urgent Public Tender contracting mode was detected, essentially, due to an incorrect analysis of the rules 

of the same, disregarding compliance with the principles of Public Procurement and some other reasons. 

It was found that the type of error clearly most committed corresponds to the choice of the type of procedure 

to be used in the hiring process.  

The type of procedure most used by contractors, clearly, is the set of Public Tender and Urgent Public Tender, 

where we see that, of the judgments analyzed, 77.9% belong to one of these options. 

From the totality of judgments analyzed, it can be concluded that, the vast majority of contracts that are 

submitted to analysis by the Court of Auditors in order to obtain a visa, end up being refused, which denotes a 

weak preparation of entities that send the contract for analysis, not seeking to correct previously the points that 

could lead to a visa refusal. 

The type of approach most used in evaluating proposals, prominently, is the Lower Price, and it should be noted 

that, due to the sharp decrease in the number of judgments from 2012 onwards, it cannot be concluded with 

much certainty whether there has been a reversal in this trend or not, however, the domain of the Most 

Advantageous Proposal can be seen from there. 

When the exercise of crossing the type of construction owner with the types of errors was made and, paying 

particular attention to the cases of the City Councils, for encompassing the vast majority of judgments, we can 

verify that the “Procedures Choice” was the type of mistake most committed, in particular due to the insistent 

recourse to the Urgent Public Tender, previously mentioned. 

When the joint study of the type of construction owner with the type of contracting procedure was carried out, 

it was observed, therefore, that the Public Tender and the Urgent Public Tender represent the vast majority of 

the options chosen by the Municipal Councils in the cases of study. It was also found that in the case of Hospital 

Centers, and although the sample is not very large, a tendency of these entities to opt for the Invitation Process. 

It can be concluded that the “Expenditure Financing” errors that were made are essentially due to the fact that 

the contracting entities conclude the contracts before having secured the community financing or if there is no 

proof of fit in the budget. However, prudence recommends that, before the contract is launched, a legal 

instrument be signed that ensures the existence of sufficient funds to cover the cost of carrying out the work. 

Analyzing the temporal evolution of the mistakes made, and despite the much smaller sample in the years 2012 

onwards, it can be seen that the error of “Procedures Choice” had a very high incidence in year 2011, being even 

the most representative error in that year, however, in subsequent years there seems to have been a correction 

by the contracting entities in their methodology taking into account this group of errors because it almost 

stopped occurring in the analyzed judgments, occurring very punctually. 
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